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I. Introduction: 

The International Court of Justice (ICJ) is the principal judicial organ of the United Nations (UN). The seat of 

the Court is at the Peace Palace in The Hague (Netherlands).It was established in June 1945 by the Charter of the 

United Nations, as the successor of the Permanent Court of International Justice(PCIJ). The Court has 

two functions: To settle, in accordance with international law, legal disputes submitted by States, and to give 

advisory opinions on legal questions referred to it by authorized UN organs and specialized agencies. 

The use of nuclear weapon is posing the major global challenge at current time as they are the potential tool of 

grand mass destruction to humankind. The laws on such weapons were least concentrated on its exploitation. A 

number of international documents, starting with the “St. Petersburg Declaration” (1868) and “the Hague 

Convention” (1907) accepted on the initiative of Russia, insist that only two combatants are allowed to participate 

in the combat , while excluding the civilian population from any sort of influences of military action.  For that 

reason, the international court of justice (1996) adopted an “advisory opinion” that the threat or use of nuclear 

weapons is antagonistic to “rules of international law” applicable in armed conflict, and specifically “the principles 

and rules of humanitarian law”.[1] 

 

II. Request of the World Health Organization 

An advisory opinion on legality of nuclear weapons was originally requested by the World Health 

Organization (WHO) on 3 September 1993. Then finally International Court of Justice concerns a decision on the 

request of the World Health Organization and an advisory opinion on the legality of using nuclear weapons for 

the General Assembly of UN in 1996.[2] However later on, the advisory opinion WHO was rejected and agreed 

the request from UN general assembly. Ultimately it was concluded that “the threat or use of nuclear weapons 

would generally be contrary to the rules of international law applicable in armed conflict subject to one apparent 

exception”.[3] 

As per the decree of ICJ, the judgments of the court are dealing with state and the advisory opinions deal with the 

institutions which have requested it.[4] The court is working on the ground of peace and security and is engaged 

in the dissolutions of the controversies of international law. It also raises the “institutional” as well as “substantive” 

issues like authenticity of the nuclear weapons exploitation, the apt position of the ICJ and international court 

structure, ICJ’s “advisory function”, the capability of international organizations, the review of IO’s acts by the 

Court, the associations between a number of “branches of international law”, “the normative value and effect” of 

the rules set up based on those branches, and other sources of international legal commitment and their relations. 

Abstract: Today nuclear threat is the gravest concern that modern world is facing. On one side nuclear 

energy is dangerous for the whole living creatures if used for destructive purposes but on the other it boon 

for whole universe if used in a constructive and controlled way. World have organized number of 

organizations and forums to make the control use of nuclear energy. In order to make the way for the smooth 

running of these organizations and forums, international court of justice plays a vital role. The international 
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international court of justice in the field of nuclear power and also will explain the powers of the law towards 

the use of nuclear weapons. 
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In addition, the actions related to the possibility of “non liquet (expressing the view that there exists a gap or 

lacuna in the law)”, the position of the “Lotus approach (traditionally treated as expressing the view that that 

which is not explicitly prohibited by international law should be permitted)” today and also question arises on the 

authenticity of nuclear proliferation prevention or how Article VI (1968 treaty) is implicated to check 

proliferation.[5] 

 

III. Request of the UN General Assembly 

On 15 December 1994 the UN General Assembly adopted resolution A/RES/49/75Kn towards the subject of 

matter about the threat or use of nuclear weapons in any circumstances permitted under international law and ICJ 

were urgently asked to render its advisory opinion. Finally Oral hearings were held from 30 October to 15 

November 1995. Twenty-two states participatedas did the WHO. The secretariat of the UN did not appear, but 

filed with the Court a dossier explaining the history of resolution 49/75K. Each state was allocated 90 minutes to 

make its statement. On 8 July 1996, nearly eight months after the close of the oral phase, the ICJ rendered its 

opinion. 

There are three institutional subjects dealing with the Court: the WHO and the UN General Assembly are qualified 

to appeal an advisory opinion on the issue of prudence of the ICJ in handling both of them. What was the position 

of the “principal judicial organ” of the UN? The subjects raised by the state during arguments concerned the effect 

of international humanitarian law [“jus in bello (laws of war)”] in case of endangered exploitation of nuclear 

weapons. It also involves to investigate the significance of right to use of power [“jus ad bellum (right to war)”]. 

At last it also concerns about the connection between these two divisions of international law. 

In the view of fact, states also arise the issues to be handled by the other branches of international law (human 

rights, environmental laws etc e.g.), it is also required by the ICJ to be concerned [“jus ad bellum (right to war)”], 

consequently the court took the connection among the norms of international law into account and also involved 

in the area of disagreements from the perspective of the facts and evidence.[6] Later on it was felt by the court 

that it has to be concerned and look more into the core of the core of “jus ad bellum” and “jus in bello”, both 

aimed at dealing with the exploitation of weapons in armed conflict. 

The several reasons denoting the importance of ICJ’s opinion is categorized further. Foremost is the confirmation 

of “the use of nuclear weapons the subject to international humanitarian law”. Following this, analysis of the 

effect of the UN Charter current “jus ad bellum”as carried out by the ICJ does not investigate the legitimacy of 

preliminary alternative to force. Additionally, there is allegation for the consequent behavior of hostilities (an 

issue which is additionally reflected below). Lastly, ICJ Opinion persistently discards opinions that the thorough 

“lex specialis (law governing a specific subject matter)can be avoided oriented towards broad requirements of 

environmental or human rights law.[7] As well as, the legality of the UN General Assembly resolutions illustrated 

by the court that the “substantial numbers of negative votes and abstentions”.[8] Therefore, in spite of the fact that 

they “are a clear sign of deep concern regarding the problem of nuclear weapons, they still fall short of establishing 

the existence of an “opinion juris (an opinion of law)”on the illegality of the use of such weapons”.[9] According 

to the E. David, on the whole, the findings appear to be “equally debatable”. First, it neglects the agreements that 

General Assembly resolutions presented for States which elect them and which therefore recognize an “opinio 

juris (an opinion of law)”, at least to the extent that those States are concerned. Second, it looks like 

underestimating the “traditional rules of international humanitarian law” established in those resolutions do not 

ban the use of nuclear weapons for the reason that some States compete against such a prohibition: that is, 

nevertheless, most of the States accepting an argument, the Court infers from the minority that argument is not 

real, due to the inter alia for the ongoing pressures concerning the emerging “opinio juris (an opinion of law)”on 

the one hand, and the static strong obedience to the practice of prevention on the other. 

 

IV. Conclusion: 

It is concluded in an Advisory Opinion rendered on the request of the General Assembly regarding the legality of 

the threat or use of nuclear weapons, the International Court of Justice has taken a cautious approach. Too cautious, 

some might say. The present Court is quite conservative in its judgments and opinions. A more progressive Court, 

like the Court of the 1980s, might have answered the question differently. One thing is certain, the Court's 

conclusion is curious. First, it reduced the scope of conventional law to that applicable in armed conflict, followed 

by an examination of the jus at bellum and jus in bello. The Court began by examining the UN Charter provisions 

on self-defense. It concluded that there were no specific rules prohibiting the use of nuclear weapons. Then it 

established the foundations of humanitarian law. First, the civilian population and objects are protected. Second, 

unnecessary suffering to combatants is proscribed. Third, states not participating in the conflict are protected by 

the principle of neutrality. After setting the standards, the Court properly examined whether the threat or use of 

nuclear weapons would violate these standards. With a deciding vote of the President, the Court concluded that 

the threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in 

armed conflict, and in particular the principles and rules of humanitarian law. However, the Court did not conclude 

definitively whether use of nuclear weapons would be lawful or unlawful in an extreme circumstance of self-
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defense, in which the very survival of a State would be at stake. Of course, a dilemma emerges when one is forced 

to choose between extreme self-defense and the rules and principles of humanitarian law. But should the Court 

necessarily choose self-defense over humanitarian law, environmental law and human rights law? 

In short, It has been conclude on the ground of current condition of international law and its removal, it is 

challenging for the ICJ to take the practice of disastrous material is legalized or prohibited in the risk of self 

protection because it can cause the risky continued existence of a state. However, the Court cannot tell if that 

opinion would still be true given that it is the case of self-protection when the existence of the State is at risk. 
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