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I. Introduction: 

 

India’s international commercial relations vis-à-vis the globalization have undergone substantial changes over a 

period of time and have made India a global economic power to be reckoned with. This tremendous growth in 

the international commercial transactions has led to equal raise in the number of commercial disputes. The 

Arbitration and Conciliation Act, 1996 (the “Act”), closely modeled on the UNCITRAL Model Law on 

International Commercial Arbitration (1985), has been enacted with the main purpose of providing for a speedy 

redressal of commercial disputes, enforcement of the foreign arbitral awards, to attract foreign direct investment 

and to establish India as a viable forum for international commercial arbitration. The Act has attempted to 

ensure the uniformity of the law of arbitral procedure, but an analysis of the arbitration system as practiced 

under the Act, reveals that it was not as effective as it was expected to be in achieving its desired objectives, and 

also there is a major role played by the Indian judiciary which had an impact on the very autonomy of the Act. 

 

II. Analysis of the Role of Judiciary in Arbitration under the Act: 

 

Unlike the Act of 1940 which was focused on domestic arbitration, the Act has incorporated provisions which 

address both domestic as well as international arbitration. The Act has two parts in which Part I governs any 

arbitration conducted in India or enforcement of the arbitration award (the “Award”) there under, whether 

domestic or international, and Part II governs the enforcement of any foreign award under the New York 

Convention or the Geneva Convention. The Act was closely modeled on the Model Law of UNCITRAL to 

ensure an effective and speedy dispute resolution mechanism for the purpose of instilling and inspiring 
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confidence of the international community in the Indian dispute resolution system and also to reassure the 

international community that the Indian legal system can be relied on to provide an expeditious dispute 

resolution mechanism and to reduce the role of judiciary in the arbitral proceedings. 

 The Act was designed on four core principles as follows:  

 

(i) To minimize the supervisory role of the courts;  

(ii) To narrow the basis on which awards could be challenged;  

(iii) To ensure the finality of arbitral awards; and  

(iv) To expedite the arbitration process.  

Since the enactment of the Act, it was proven in number of cases that there is incongruence in the text and the 

applicability of the law. This has created uncertainty in achieving the above mentioned principles which are the 

basic tenets of the Act.   

 Though Section 5 of the Act provides as follows: "Notwithstanding anything contained in any other law for the 

time being in force, in matters governed by this Part, no judicial authority shall intervene except where so 

provided in this Part", however, the following provisions of the Act call the attention of the judiciary in the 

arbitral proceedings. 

 

1. Section 8 - Reference by the courts to the arbitration.  

2. Section 9 - Passing interim measures by the court. 

3. Section 11 - Appointment of arbitrator by the court 

4. Section 14 (2) - Terminating mandate of arbitrator.  

5. Section 27 - Court assistance in taking evidence.  

6. Section 34 - Setting aside an award.  

7. Section 36 - Enforcement of an award by way of decree.  

8. Section 37 - Entertaining appeals against certain orders.  

9. Section 39(2) - Directing delivery of award.  

10. Section 41 - Reference of a dispute to arbitration in insolvency proceedings.  

 

III. Section 8: Power to refer parties to arbitration where there is an arbitration agreement. 
 

Section 8 of the Act envisages the intervention of the courts in certain cases where the dispute between the 

parties is arising out of contractual obligations and the contract in question contains an agreement to subject 

such disputes to arbitration, then if a party so applies not later than when submitting his first statement on the 

substance of the dispute, the courts shall refer the parties to arbitration. 

a. Wankanner Jain Social Welfare Society Vs. Jugal Kishore Sapani
1
: 

 

In this case, the court held that filing of the counter by the petitioner was clearly the first statement on the 

substance of the dispute and the subsequent application, under Section 8 of the Act, was not maintainable as it 

amounts to the petitioner subjecting itself to the jurisdiction of the Civil Court and accordingly, dismissal of the 

application under Section 8. 

b. Anand Gajapathi Raju Vs. PVG Raju
2
  

In the instant case, during the pendency of the appeal before Supreme Court, all the parties entered into an 

arbitration agreement and agreed to refer their dispute to a retired Supreme Court Judge as sole arbitrator.  

The court further stated that the arbitration agreement satisfied the requirements of Section 7 and is therefore 

obligatory for the court to refer the parties to arbitration in terms of their agreement. 

c. Arti Jethani v. Daeshan Trading (India) Pvt. Ltd
3
.  

In this instant case, the Court held that Section 8 of the Act clearly lays down that an application under Section 8 

must be made not later than submitting the first statement on the substance of the dispute. The Court held that 

mere disclosure of arbitration agreement in the Written Statement and claiming that Civil Court has no 

jurisdiction to try the suit would be of no consequences unless the Written Statement itself contains a prayer for 

referring the dispute to arbitration.  

d. Sukanya Holdings Pvt. Ltd. v. Jayesh Pandya
4
  

The suit should be in respect of a matter which comes within the ambit of arbitration agreement. Section 8 does 

not apply where a suit is commenced as to a matter which lies outside the arbitration agreement and is also 

between some of the parties who are not parties to the arbitration agreement.  

                                                 
1
 (2001) 3 MLJ 445 

2
 (2000) 4 SCC 539 

3
 2011 (2) ARBLR 382 (Delhi) 

4
 (2003) 5 SCC 531 
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e. Punjab State Cooperative Supply and Marketing Federation Ltd Vs. Shiv Rice and General Mills
5
 

It was held that the courts cannot restrain the arbitrator from proceeding in arbitration or restrain the defendants 

from proceeding with arbitration before the arbitrator during the pendency of a suit in the civil court. 

 

There are certain disputes which involve multiple agreements and no two agreements are similar and the 

arbitration agreement cannot be imposed against the third parties who are not party to the arbitration agreement, 

in.  such cases the court might not refer the disputes separately to the arbitration and the judicial process because 

it might lead to multiple actions with conflicting outcomes.  

  

IV. Section 9 - Interim measures by court. 

 Under Section 9 of the Act the parties to a contract are conferred the right to apply to the Court for interim 

measures dealing with aspects such as appointment of guardian, preservation and interim custody of goods etc., 

at any stage prior to the commencement of arbitration proceedings, even during the pendency of the said 

proceedings and until prior to the enforcement of the arbitral award.  

a. Value Advisory Services v. ZTE Corporation and Ors
6
. 

In the instant case, the Delhi High Court was called upon to decide whether an interim award could be passed 

under Section 9 of the Act and enforced against an entity (a third party) which is not a party to the original 

contract or to the arbitral proceedings. It was held that the Court was entitled to pass an order under Section 9 

based upon a “prima facie” determination of the matter.   

b. Videocon Industries Ltd. vs Union Of India & Anr
7
  

In the present case the parties had agreed that the arbitration venue shall be Kuala Lumpur, Malaysia and that 

the arbitration agreement shall be governed by the laws of England and subject to the arbitration agreement, the 

contract shall be governed and interpreted in accordance with the laws of India. It was ruled by the Supreme 

Court that due to outbreak of epidemic SARS, the arbitral tribunal shifting the venue of its sittings to 

Amsterdam in the first instance and, thereafter, to London does not make London as a seat of arbitration. The 

parties had agreed that notwithstanding that the Laws of India governing the contract, the arbitration agreement 

contained therein shall be governed by laws of England implying that the parties had agreed to exclude the 

provisions of Part I of the Act and the Supreme Court held that the Delhi High Court did not have the 

jurisdiction to entertain the petition filed by the Respondents under Section 9 of the Act. 

c. Bhatia International Vs Bulk Trading S.A.
8
  

In this instant case, the Supreme Court has held that in a Foreign Arbitration Award, Interim relief may be 

granted by domestic court of appropriate jurisdiction as provisions of Part I of the Act would apply to all 

arbitrations and to all proceedings relating thereto. However, the interim measures mentioned under section 9 

are very limited as mentioned in clauses (i) and (ii).  

 

V. Appointment of the Arbitrator by the court: 

 

a. Konkan Railway Corn. Ltd. v. Mehul Construction Co, 

In this case it was held that the nature and function performed by the Chief Justice or his nominee under Section 

11(6) is administrative in nature and not a judicial function as otherwise the Legislature could have used the 

expression ‘court’ or ‘judicial authority’ instead of choosing the expression ‘the Chief Justice or his nominee’. 

b. Denel Proprietary Limited vs Government of India, Ministry of Defence: 

 

In this instant case, the Supreme Court observed that while exercising jurisdiction u/s. 11(6), Court is required to 

have due regard to provisions  

contained in s. 11(8) of the Act, which provides that apart from ensuring that arbitrator possesses necessary 

qualifications but also should be an independent and impartial arbitrator, and held that the Managing Director 

may not be in a position to independently decide dispute between parties and hence appointed Retired Justice of 

HC as sole arbitrator.  

c. You One Maharia - JV through You One Eng. & Construction Co. Ltd & Anr v National Highways 

Authority of India  

 

In the instant case there was a disagreement between the parties as to the Presiding Arbitrator. In such situations 

Presiding Arbitrator was to be appointed by Council of Indian Road Congress (I.R.C.) as per arbitration clause 

                                                 
5
 (2007) 4 PLR 399 

6
 2009 (3) ARBLR 315 Delhi 

7
 AIR 2011 SC 2040 

8
 AIR 2002 SC 1432 
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in the contract. The issue was settled by seeking the assistance of the court and the Presiding arbitrator, with the 

help of Council of Indian Road Congress has been appointed.  

 

VI. Failure or impossibility to act – 

Section 14 of the Act provides for the termination of the mandate of the Arbitrator under certain circumstances. 

Section 14 (2) confers jurisdiction on the courts to decide on the termination of the mandate. 

a. NBCC Ltd v JG Engineering Pvt Ltd
9
  

 

In this instant case, the Supreme Court was of the opinion that the mandate of the arbitrator stood terminated on 

account of his failure to publish the award within the timeframe fixed by the parties to the arbitration. It is not 

even open for the court to exercise its inherent powers and extend the timeframe if the parties have established 

the timeframe and it has not been extended by the parties' mutual consent.   

 

  

VII. Court assistance in taking evidence. – 
 

Section 27 of the Act provides for court assistance in taking evidence during the Arbitration proceedings on the 

application of the arbitral tribunal or any party to the arbitration proceedings. 

 

1. Satinder Narayan Singh Vs Indian Labour Cooperative Society Ltd. and Ors.
10

  

 

In the instant case, an application was filed for summoning of two witnesses which was dismissed by the sole 

arbitrator holding that the application was without merit and the arbitrator had completed the proceedings and 

closed the arguments. Therefore, an application under Section 27 of the Act for seeking assistance of the court 

for examination of the witnesses was made, which was rejected holding that the remedy available to the 

aggrieved party is only to file an appeal under Section 34, to set aside the award so granted in such cases. 

  

 

VIII. Section 34 - Application for setting aside arbitral award. 
 

a. The State of Maharashtra & Ors. Versus M/s. Ark Builders Pvt. Ltd.  

 

In this case the court held that the period of limitation for making an application under Section 34 for setting 

aside an arbitral award is to be reckoned from the date of a signed copy of the award is delivered by the 

arbitrator. 

b. Oil & Natural Gas Corporation Ltd. Vs. SAW Pipes Ltd.
11

 

In the instant case the Supreme Court exhaustively interpreted the expression "public policy of India" to have a 

broader meaning. It held that an award can be set aside if it is patently illegal and also, in the mentioned case it 

allowed losing parties to seek judicial review of the award. 

c. Venture Global Engineering Vs. Satyam Computer Services Ltd. and Anr.
12

 

In this instant case, the Supreme Court had considered whether Part I of the Act applies to a foreign award. 

Following the decision in Bhatia International the Supreme Court held that Part 1 of the Act does apply to 

foreign awards unless the parties by agreement express or implied, exclude all or any of its provisions and 

parties may make an application under Section 34 of the Act to set aside such awards.  

 

IX. Section 36 - Enforcement. 

 

Section 36 of the Act provides that upon the expiry of the time prescribed under the Act for making an 

application to set aside the arbitral award under Section 34, the Award shall be treated as a decree of a court and 

the provisions of the Code of Civil Procedure, 1908 will have to be followed in getting the decree executed 

under the due process of law. 

In Leela Hotels Limited vs Housing and Urban Development Corporation Limited
13

, it was held by the Supreme 

Court that the language used in Section 36 left no scope for any doubt as to the manner in which the award of 

the arbitrator was to be accepted, which establishes the credibility of an award by the judiciary. 

                                                 
9
 AIR 2010 SC 640 

10
 2008 (1) ARBLR 355 Delhi 

11
 AIR 2003 SC 2629 

12
 AIR 2008 SC 1061 

13
 2012 1 SCC 302 
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X. Section 37 - Appealable orders. 
 

Section 37 of the Act categorically stipulates that only orders passed under Sections 9, 16 (2) and 16 (3), 17 and 

34 will be appealable and no other orders. It further stipulates that no second appeal shall be available against an 

order passed in appeal but nothing in the said Section 37 shall affect or take away any right to appeal to the 

Supreme Court. 

The intention of Section 37 therefore appears to limit the intervention of the courts unless it involves a 

substantial question of law. 

 

XI. Section 39 - Lien on arbitral award and deposits as to costs. 
 

Section 39 of the Act provides for a lien on the Award for any unpaid costs of arbitration by the parties to the 

dispute. 

 

Punjab State Warehousing vs Shiv Shankar Rice Mills And Ors. 
14

 

 

In the instant case, the arbitrator reserved the right to his fees by prescribing a condition in the arbitral award 

that the parties to the award can file their objections to the award under Section 34 of the Act only on payment 

of their respective shares of the costs of arbitration. The courts upheld that the arbitrator will have a lien on the 

award till the fees and costs are paid by the parties. Accordingly the party aggrieved by the Award filed its 

objections and deposited its share of the costs of arbitration in the court of appeal.  

  

 

XII. Section 41- Provisions in case of insolvency: 

 

During the subsistence of insolvency proceedings against a party to a contract, the receiver may apply to the 

court to subject any dispute under the said contract for arbitration against the other party. 

 

 

A. The Consultation Paper by the Ministry of Law proposing amendments to the Act is discussed briefly 

herein as follows: 

 

Section 2 (2): to define the term “place of arbitration” to be analogous to the concept of “seat of arbitration” 

which is clearly defined in the English Arbitration Act and relating to which there is sufficient common law 

jurisprudence; 

Section 11: to transfer the power of appointment to the High Court (and Supreme Court in the case of Section 

11(9)) and grants the High Court the discretion to delegate the power to any person or arbitral institution; 

Section 12: the amendment does not change the disclosure requirements of an arbitrator in any way it merely 

spells out what “any circumstances” includes, the discretion to disclose only such information that is “likely to 

give rise to justifiable doubts as to his independence and impartiality” still lies with the arbitrator as indeed it 

should. 

Section 28 (3): Taking into account terms of the agreement and trade usage, the terms of the contract, when 

clear and unambiguous, prevail over trade usages. The proposed amendments would, however, place the terms 

of the contract on par with the trade usages and Courts will have discretion to ignore the former in the light of 

the latter. This would result in an infringement upon the freedom to contract. 

Section 31 (7) (b): Rate of interest : The Law Ministry has suggested a welcome amendment that the default 

percentage of interest be modified from a fixed 18% to a varying interest rate, which would be one percent 

greater than the “current rate of interest” as defined in the Interest Act, 1978.  

Section 34: To provide definition of  “public policy of India” which means and includes that which is contrary 

to fundamental policy of Indian law, contrary to the interest of India, contrary to justice or morality excluding 

patently illegal and for harmonizing it with Sections 13 and 16. The Law Ministry, has proposed to include a 

clarificatory provision in Section 34 to incorporate the grounds for an unsuccessful challenge made to the 

appointment of an arbitrator under Section 13 or to the competence of the arbitral tribunal to hear the case under 

Section 16 of the Act.  

The Ministry of Law has proposed the insertion of Section 34A for setting aside arbitral award on additional 

ground of patent and serious illegality.  

                                                 
14

 2007 4 PLR 399 

http://www.netlawman.co.in/acts/arbitration-conciliation-act-1996.php
http://www.netlawman.co.in/acts/arbitration-conciliation-act-1996.php
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Section 36: Enforcement of arbitral award: the Consultation Paper proposes that the applicant under Section 34 

should file a separate application for a grant of a stay without which the application will not act as a stay on the 

enforcement of the arbitral award. This separate application would be decided after taking into consideration the 

merits of the Section 34 application. 

 

Arbitration relates to Commercial Disputes of specified value: it is proposed to constitute Commercial Division 

in the High Court which will entertain applications under Section 34 and Section 36 and appeals under section 

37 of the Arbitration and Conciliation Act, 1996 where the arbitration relates to “Commercial Disputes” of 

specified value. 

  

Insertion of provision for implied arbitration agreement in commercial contract of high consideration value 

unless parties expressly and in writing agree otherwise, every commercial contract with a consideration of 

specified value shall deemed to have in writing specified arbitration agreement, would defeat its purpose.  

 

The above proposed amendments to the Act, though relevant, need to be further reviewed as the amendments 

proposed through this consultation paper have very significant impact in the arena of international arbitration, as 

many of the earlier decisions were contrary to the New York Convention. Therefore there is still scope for 

improving the proposed amendments. 

 

 

XIII. Analysis and Conclusions: 

 

Thus, from the above discussions on the case laws, it can be concluded that, in the process of the administration 

of justice under the Act, the role of judiciary cannot be totally dispensed with; neither can the role of judiciary 

be enlarged thereby hitting at the very essence of enacting the Act. There may be some lacunae in the 

interpretation of law in its true spirit by the arbitral tribunal and therefore it may not be appropriate to totally 

oust the jurisdiction of the courts. The role of judiciary therefore, should be that of involving itself in a 

supervisory position and if deemed necessary it should also interfere with the arbitral process in the 

administration of justice.  

The purpose therefore, is not to undermine the efficacy or efficiency of arbitration as an institution but only to 

ensure that wherever interpretation of law is required to apply the legal provisions in their true sense and intent, 

the courts can step in to interpret it and leave the rest to the process of arbitration. Though the arbitrators may be 

experts in their own fields with the relevant domain knowledge and experience to discern the facts and evidence 

related to the dispute, only experts at law, who have been dealing with the interpretation of various legal 

provisions can actually interpret the provisions of the Act vis a vis the facts of the case and this is precisely the 

reason for which it is imperative that the judiciary must have a role in dispensing justice even in the arbitration 

process. After analyzing the cases under the various provisions of the Act, it is amply evident that the 

intervention of the courts is imperative and also important for the purpose of dispensing justice to the parties at 

dispute. If the courts are not playing a supervisory role then are chances that the justice may not be meted out 

fully, and any one of the parties may be deprived of their rights. It is the role of the legislature to ensure that 

wherever there is incongruence in the law and its interpretation, that gap must be filled by proposing relevant 

amendments. The judiciary must balance its role by not admitting the cases under Section 34 of the Act if the 

award is unfavorable as a matter of practice unless the party aggrieved by the Award shows sufficient cause for 

filing the appeal. 

On the other hand if there is no role of the judiciary in the arbitration process, many of the questions of law will 

remain unanswered and may even lead to substantial miscarriage of justice. Therefore a supportive yet non-

interventional approach to the arbitration process, without undue interference but more of involvement in the 

process, should be adopted by the judiciary to facilitate an efficient arbitral process thus strengthening the 

arbitration through judiciary. 

Besides, it was observed in many adhoc and institutional arbitrations, that the fees charged by the arbitrators are 

exorbitantly high, and which is why the arbitration is perceived as a costly affair over the litigation. Even 

duration wise also the arbitral proceedings are getting delayed due to the attitude of the arbitrators who are 

mostly drawn from the judiciary. Thus, the  arbitrators  fees should also be regulated through the provisions in 

the Act. The arbitrators should be conscious about the number of adjournments they grant, and hence  the length 

and number of adjournments should be regulated to make the arbitral procedure a cost and time effective 

alternate dispute redressal mechanism. 
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